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Sub-Metering In Condominiums

The Legal Implications

By Ray Mikkola

Rising costs of utilities and services are a universal concern
for Boards of Directors across the province. As common
expenses increase, particularly beyond the prevailing rate of
inflation, the increase has a deleterious effect on the property
values of condominium units, thereby adversely affecting the
investment of its owners. The increases are often the result of
matters entirely out of the control of the Board, such as the
spiraling cost of utilities. All indications are that utility prices
in general, and electricity prices in particular, will continue to
rise as the province comes to grips with rising input costs and
the replacement of antiquated power generation facilities.

Controlling Spiraling Costs is Necessary
Controlling spiraling utility costs is particularly challeng-
ing for Boards in condominiums which are bulk metered.
In such condominiums, the cost of a bulk-metered utility is
parceled out among owners based on the mandated per-
centage contribution to common expenses, along with the
costs of all other services which the corporation maintains.
As a result there is little or no incentive, particularly in
buildings with many units, for any particular owner or
occupant to decrease their use of a bulk-metered utility.

Occupants Need Incentive to Cut Utility Use
The inability of the Board to control the use of these
unmetered utilities has wide ramifications (Board members
will bear the wrath of the owners for failing to keep com-
mon expenses in check) but also the local municipality, the
province, and, indeed, all of us who occupy the earth and
need to deal with the increasingly important issue of green-
house gas emissions. Energy conservation is an important
aspect of the solution.
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Those Who Use More, Pay More

One solution to encourage conservation is to allocate the
costs of the utilities used to the owners who consume them.
This requires the sub-metering of the bulk-metered utility
to each of the owners, together with a mechanism to
enforce collection of individual bills. The challenge in
implementing any such process in a bulk-metered condo-
minium arises from the Condominium Act (1998) (the
"Act") and the declaration of the condominium corporation

itself.

The Difficulties in Amending The Declaration
The Act provides that common expenses are to be shared
among unit owners in the proportions set out in the decla-
ration, and allocates those percentages to all of the owners.
These percentages are fixed and can be modified only by an
amendment to the declaration which requires the approval
of at least 80 percent of unit owners. The budget process
itself is predicated on the allocation of anticipated expens-
es for the next year, in order to fix the monthly contribu-
tions payable by unit owners throughout the year. The
monthly contributions are to be amended only by the intro-
duction of a new budget or, more commonly, a special
assessment for unanticipated increases in expenses.

The proportionate common expenses and the proportionate
ownership of the common interest (which need not be iden-
tical) are typically allocated at the time of the registration
of the condominium based on the size of the units, although
there is no particular requirement to do so. However under
the new Act, the declarant is required to provide a state-
ment in the disclosure documents if the proportion of a



common interest or the proportion of common expenses
differs 10 percent or more from that required of the owner
of any other type or proposed unit of the same type, size
and design.

A Precedent For Separate Metering
Re-allocating bulk-metered utilities on any basis other than
the fixed percentages set out in the declaration is very prob-
lematic for a Board. In one case, a condominium corpora-
tion was able to obtain some relief where, in a mixed-use
building, a particular commercial owner was using almost
twice the amount of bulk-metered water that all other units
taken together were using. In view of the circumstances,
the court in that case determined the owner would be
required to pay the payments determined by separately
metering the water to the commercial unit owner’s premis-
es, despite the fact that the declaration contemplated sepa-
rate metering and separate billing only where separate
metering was provided to each of the units in the condo-
minium. At the trial, the judge said as follows:

"The philosophy of a condominium development is
that the common expense proportions cannot be
examined under a microscope. The persons occu-
pying a unit on the first floor cannot avoid any
costs of the elevator because they dont use it.
Similarly, a family with a large number of members
may use a lot more of the utilities than a single per-
son. Different retail units have different require-
ments of various services in the condominium. It is
not until there is a flagrant, excessive use, such as
the present one, that there should be an adjust-
ment."

In actual fact, the court came to the conclusion that the sep-
arate metering was permissible on the basis that the
expense for excessive water usage did not form part of the
common expenses. (See York Region Condominium
Corporation No. 771 v. Year Full Investment (Canada) Inc.)
The court did confirm that the intention of a declaration is
to apportion common expenses as closely as possible to
allocate the benefit among owners from matters included as
common expenses, but these allocations, as set out above,
were not to be revisited willy-nilly, and in particular, not on

an individual service or utility basis.

New Legislation on Metering is Coming

The good news for Boards is that the ability to allocate the
cost of utilities among unit owners based on consumption,
rather than fixed percentages under the declaration, may
soon be authorized by new provincial legislation. Bill 21
(2006), which recently received third reading, is the out-
growth of a discussion paper, released on December 21,
2004, entitled "Electricity Transmission and Distribution in
Ontario — A Look Ahead" which works hand-in-hand with
the Ontario Government’s Smart Metering Initiative. This
is a demand side management policy proposal designed to
tackle the ever-increasing problem of the growing demand
for electricity in Ontario. The government has set a goal to
install 800,000 so called "Smart Meters" by December 31,
2007, and to arrange for all Ontario consumers to have
Smart Meters by December 31, 2010. The proposed
Energy Conservation Leadership Act, 2006 (the "Bill") is
designed to assist in the removal of barriers to, and to pro-
mote opportunities for energy conservation, and in particu-
lar, to support the Smart Metering initiative. A specific sec-
tion provides that, despite the Condominium Act, 1998,
distributors and "licensed persons" may be required to



install Smart Meters in respect of condominium units, in
which event the consumer shall be billed based on the con-
sumption or use of electricity, despite a registered declara-
tion.

The manner in which the Board needs to proceed to imple-
ment sub-metering will in large measure depend on the reg-
ulations which are made to give effect to the Bill.
However, it is clear that the government has signaled its
intention to tackle seriously the issue of allocating costs to
users of electricity without the barrier which would other-
wise be imposed by the Condominium Act and the declara-
tion.

The Benefits of Sub-metering

The benefits of sub-metering are significant. Based on the
presentations made to the Standing Committee on Justice
Policy (the "Committee") in February, 2006, the following
statistics show the relevance of the initiative:

(a) Only 15 percent of the approximately 2.6 million apart-
ments, social housing suites and condominium units,
receive a monthly electricity bill directly. This means
that for condominium units in the remaining 85 per-
cent, the cost of electricity is hidden in the common
element fees;

(b) Ten percent of residents use 25 percent of the electric-
ity in bulk-metered buildings;

(c) Seventy percent of the residents use 50 percent of the
electricity;

(d) The above-described percentages apply regardless of
the "economic strata" of the owners and residents;

(e) The average savings as a result of an enforceable
method of sub-metering is 15 to 20 percent in electric-
ity in gas-heated buildings, and a 20 to 30 percent in
electrically-heated buildings; and

(f) It is anticipated that separate metering will save 530
megawatts of electricity annually in the province, and
210 megawatts in the city of Toronto alone.

A Smooth Transition is Necessary

The regulations under the Bill will need to deal with sever-
al important issues, including the ability of condominiums
to continue to obtain electricity on the basis of a bulk rate
for an entire condominium building, the ability to continue
to enforce the collection of sub-metered utilities by means
of the condominium lien procedure, and the authority of a
Board to proceed to separately meter utilities. Boards will
need to adequately transition the move to separate metering
so that there is not a "double bill" period for owners, and,
as always, communication to owners and residents will be
of paramount importance to ensure an effective transition
to separate metering.

An Opportunity To Add Value

Boards that seize the opportunity to secure the efficiencies
of separate metering will reap the rewards of lower costs of
separately-metered utilities for the owners in the building,
and will ultimately add value to each owner’s property by
reducing common expenses and operating a more efficient
building.



Pallett Valo LLP Commercial Real Estate Group

Helping our clients to succeed takes many forms at Pallett Valo. Our Commercial Real Estate Group enables business own-
ers to expand, sell and manage their real estate assets. We offer experience in all areas of real estate law, from the most
complex joint ventures and land development projects to routine commercial purchase, sale and mortgage transactions.

We assist our clients as they structure and negotiate their projects, and we strive to creatively and effectively overcome all
obstacles that may arise during the course of a transaction. Our lawyers work hard to resolve all problems or disputes, and
work closely with engineers, architects and other consultants to ensure our clients’ success. We pride ourselves on think-
ing “outside the legal box” and adopt a practical, business approach to best serve and protect our clients. It’s “Right-sized
Thinking” for every opportunity.

Areas of Practice Include:

* Builder Sales

» Commercial & Residential Land Development
* Commercial Transactions

* Condominium Development

* Condominium Administration

* Construction Contracts

* Joint Ventures

» Leasing

* Mortgage Financing

» Rezoning & Minor Variance Applications
» Severances

Contact Members of the Commercial Real Estate Group at Pallett Valo LLP

Ray Mikkola rmikkola@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 276

Pamela Green pgreen@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 265

Thomas Santram tsantram@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 286

Jacqueline Chan jchan@pallettvalo.com

Direct Dial: 905.273.3022 Ext. 250

The purpose of this document is to provide information as to recent developments in the law. It does not contain a full analysis
of the law nor does it constitute an opinion of Pallett Valo LLP or any member of the Firm on the points of law discussed.

If you would like additional copies of the bulletin, or know of anyone who would be interested in joining our mailing list,
please contact Jenny Chiu at jchiu@pallettvalo.com.



